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In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 926 of 2015 

U/S 294/323/34 I.P.C. 

State of Assam 

-Vs.- 

Palan Das & ORS 

....... Accused persons 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- M.C. Narzary 

Date of Evidence: 21-12-15, 18-02-16, 21-04-16, 24-06-16, 04-06-16 

Date of Argument:    28 -06-16, 18-07-16 

Date of Judgment:     20 -07-16 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 09.09.15 Surendra Das, s/o Late Madhu Das lodged an FIR before 

the In Charge of Boro Bazar police out post and same was forwarded to Rowta 

police station. The informant stated that on 31.08.15 at 2 pm the accused 

persons namely Palan Das, and Dipali Das resisted him not to construct urinal 

and when he questioned them, the accused persons assaulted him and his son 

with sharp weapons. They ran away into their house to get rid of their attack but 

the accused entered into their house and after dragging them, they assaulted 

again. They also put on his cloths and took his Gamosa and sandal. The accused 

persons used to threaten him with death with sharp weapons. He was late in  

lodging the FIR due to the hope of compromising the case. Hence, he filed the 

case. 

On receipt of the F.I.R., O/C, Rowta Kalaigaon P.S. Case No. 80 /2015, 

U/S- 448/325/506/34 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 
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investigation finding sufficient materials u/s 294/323/34 I.P.C. against accused 

persons Palan Das, and Dipali Das, submitted the Charge-sheet against Palan 

Das, and Dipali Das. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused persons Palan Das, and Dipali Das 

and issued process against them.  

Accordingly accused persons Palan Das, and Dipali Das, appeared before 

the court. After that the necessary documents u/s 207 of Cr. P.C. were given to 

the accused persons Palan Das, and Dipali Das and considering the relevant 

documents and hearing both the parties, charge u/s 294/323/34 I.P.C. was read 

over and explained to persons Palan Das, and Dipali Das, to which they pleaded 

not guilty and claimed to be tried.  

During trial prosecution side examined only six witnesses who were cross 

examined by the defence. It is to be mentioned here that one CW 1 was also 

examined and discharged during the trial. After that the prosecution prayed for 

closing the evidence of the prosecution witnesses. Accordingly the evidence of 

the prosecution side was closed. The examination of the accused persons u/s 

313 of Cr.P.C. was recorded as per law and kept with the record. No defence 

witness was examined. I have heard the arguments of both the sides and 

perused the evidence on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether 31.08.15 at about 2.00 pm accused persons Palan Das, 

and Dipali Das voluntarily caused hurt to Surendra Das and his 

son in furtherance of their common intention and thereby 

committed the offence punishable u/s 323/34 IPC? 

(ii) Whether the accused on 31.08.15 at about 2.00 pm, accused 

persons Palan Das, and Dipali Das used obscene words to 

Surendra Das and his son to their annoyance in furtherance of 
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their common intention and thereby committed the offence 

punishable u/S 294/34 I.P.C? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determination are taken 

together for discussion.  

PW1 Surendra Das stated that he is the informant. He knows the accused 

persons who are his relatives. The incident took place about four months ago.  

He was searching land for the construction for a bathroom and then accused 

Palan Das came and dragged his son Dipak Das to their house and accused Dipali 

Das hit his son with an iron rod and accused Palan strangled his son and gave 

bite in the finger of his son. Accused Palan also tried to hit his son with an axe, 

however he somehow saved his son by catching the axe. Later on he lodged the 

FIR in the police station. His son got injury in his neck, in his back side and in his 

finger. Police seized one iron rod and one axe.  

In the cross examination PW1 stated that Accused Palan is his grandchild. 

The house of the accused is on the boundary of his house.  He wanted to 

construct one urinal. The place where he wanted to construct the urinal is the 

front side of Palan. It is not a fact as accused persons requested them not to 

construct the urinal in that place, they beat them. Police took his signature in the 

police station. He has  forgotten the date of the incident. He lodged the FIR after 

5 days of the incident. Accused Palan filed one case against them. As accused 

Palan filed a case against them, he lodged the case. He does not know what is 

written in the FIR. When police asked him to put his signature He put his 

signature. Police seized the axe and the iron rod from him. It is not a fact that no 

such incident was occurred. 

PW2 Tarun Dev Nath stated that he knows the informant of the case and 

he knows the accused persons. The incident took place about four months ago. 

He saw accused Palan dragging Dipak Das by catching his neck to the house of 

accused Palan. He does not anything else. 
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 In the cross examination PW2 stated that the house of the informant is 

situated at a distance of half kilometre from his house. He saw the incident at 

about 2 pm form a distance of about 15/20 feet.  He does not remember the 

date of the incident. The house of the informant is situated close to the house of 

the accused persons. He does not know that cause of the action. Accused Palan 

filed a case first and then the informant filed the case. It is not a fact that he did 

not see any incident.  

PW 3 Sukumar Das stated that he knows the informant of the case and 

he knows the accused persons. The incident took place about five months ago at 

about 2 pm. The mother of Dipak asked him to save her. He went to the house of 

Palan Das and saw Dipak was sleeping in the house of Palan Das in necked 

condition. Many persons were present in front of the house of Palan Das. 

At that stage learned APP has prayed to declare PW3 as a Hostile witness. 

In the cross examination by  the prosecution, PW3 stated that It is not a 

fact that he said to police that he found Palan and his wife while they were 

beating Dipak Das and resisted the accused persons from beating Dipak. It is not 

a fact that he has deposed falsely.  

In the cross examination by the defence, PW3 stated that his house is 

situated near to the house of Dipak Das. It is a fact that he said to police that he 

saw Dipak sleeping in the house of Palan Das in necked condition. There are the 

shops near the place of the occurrence. At the time of the incident he was 

sleeping. It is not a fact that he said to police that he was waiting in front of a 

shop near the road.  Dipak is his relative. It is not a fact that he has deposed 

falsely as Dipak is his relative.  

PW4 Rakhal Dev Nath stated that he knows the informant of the case and 

he knows the accused persons. The incident took place about four months ago. 

There was a dispute between the accused persons and Dipak Das in connection 

with land matter. Dipak engaged a labore to construct a urinal in the land Dipak 

and then Palan came and dragged Dipak to his house and beat Dipak. After that 

Palan lodged a case against Dipak. 

In the cross examination, PW4 stated that his house is situated at a 

distance of half furlong from the place of occurrence. He did not see the incident. 
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Dipka wanted to construct the urinal in the courtyard of Dipak near the house of 

Palan. 

PW5 Bipin Saikia stated that On 09-09-2015 while he was working as SI 

at Rowta police station, on that the day the O/C of the said Police station 

received one FIR from Suren Das. Then the O/C registered one case and he was 

asked to investigate the case. Then he went to the place of the occurrence. At 

the place of the occurrence he drew the sketch map, and took the statement of 

the witnesses. He also seized one axe and one rod form the place of the 

occurrence. He got the medical examination of the victim done by the Doctor. He 

also arrested the accused persons namely Palan Das and Dipali Das.  After the 

completion of the investigation, he submitted the charge sheet U/S 294/323/34 

I.P.C. against accused persons namely Palan Das and Dipali Das. 

In the cross examination, PW5 stated that the incident took place on 

31/08/2015. The FIR was lodged on 09/09/2015. Palan Das also lodged one case 

bearing no. 79 /15 against the informant of the case. He went to the place of the 

occurrence on the very day of the lodging of the FIR. He recorded the statement 

of the witnesses on the police station. The seized articles were handed over to 

them in the police station by the informant and then they seized the same. It is 

not a fact that a false case was registered against the accused persons. 

PW 6  Dr. Jatin Nath  stated that On 04-09-2015 while he was working as 

Medical & Health Officer at Rowta Mini PHC.  on that day he examined one Dipak 

Das aged about 26 years on being escorted by constable 58 K.Das of Rowta P.S. 

On examination he found inflammation and pain on left ridge joint of  Dipak Das. 

Teeth bite on the left side of the neck of Dipak Das. The nature of injury was 

found simple. 

CW1 Dipak Das stated that he knows the informant who is his father. He 

knows the accused. The incident took place on 31/08/2015 at about 2 pm.  He 

and his father were about to construct one urinal within our compound and the 

accused scolded them in filthy language. Then the accused brought one Axe from 

his house and after breaking the boundary fencing, he came to their compound 

and rushed at them in order to assault them. However they could snatch the 

Axe. After some time, the accused came with his wife with one rod and dragged 

him to their compound and Palan Das assaulted him. Palan Das bit his finger and 

torn his underwear.   Later on he became unconscious. Sukumar Das saved him.    
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Police seized one rod and one Axe.  

In the cross examination, CW1 stated that their land  boundary and that 

of the accused  is same. They would have constructed one ditch for the urine. 

The accused has also filed a case against them and the case is pending in the 

court. He got injury in his finger, throat. He did not show his under wear to 

police. Police seized the axe and the rod after three days of the incident.   It is 

not a fact that the urine would have gone to the compound of the accused. It is 

not a fact that he has deposed falsely. It is not a fact that they were not injured 

in the incident. 

 

The case of the prosecution is that on 31/8/15 at about 3 pm when 

Surendra Das was about to construct a urinal in his compound, accused persons 

Palan Das and Dipali Das started to assault him and his son with sharp weapons 

like “Daw” and “axe” and injured him and his son. 

     Now on meticulous observation of the evidence on the record it is found 

that the most vital witness of the instant case i.e. Suen Das , who is one of the 

victims of the case, deposed as PW1 that on the day of the incident accused 

Palan Das came and dragged his son to their house and accused Dipali hit his 

son with an iron rod and accused Palan das strangled his son and bit the finger 

of his son.  

          It found that one of the vital witnessed Dipak Das was not listed as  
prosecution witnessed by the I/O. Hence Dipak Das was summoned to the court 
as CW 1. CW1 stated that on the day of the incident, the accused came with his 
wife with one rod and dragged him to their compound and Palan Das assaulted 
him.  

So it is found that CW1 has corroborated PW1 in material particulars.  

Moreover the fact that victim Dipak Das was dragged by accused Palan 

Das is proved by PW 2. Who has reaffirmed during his crossed examination that 

he saw the incident from the distance about 15-20 feet. 

On the other hand PW 3 was declared as hostile witness by prosecution 

and PW 4 during his crossed examination stated that he did not see the incident. 

Hence the evidence of PW 3 and 4 is of doubt full.  

I have considered the medical examination report of the Medical Officer 

of Rowta MPHC, where in it is held that Dipak Das got inflammation & pain on 

the right joint, teeth bite on the neck in his body. 
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Moreover PW 6 Dr. Jatin Nath who examined Dipak Das, deposed 

appeared before the court and Exhibited the  medical examination report of  

Dipak Das as Ext.5. So the allegation as to the injury of the victim Dipak Das is 

corroborated by the Medical report and PW6. 

Moreover defence could not rebut the same by way of cross examination 

of PW1 and CW1. 

At this stage I would like to go through Section 34 IPC. Section 34 IPC 

defines Acts done by several persons in furtherance of common intention.— 

When a criminal act is done by several persons in furtherance of the common 

intention of all, each of such persons is liable for that act in the same manner as 

if it were done by him alone. 

 The true content of Section 34 IPC is that if two or more persons 

intentionally do an act jointly the position of law is just the same as if each of 

them has done it individually by himself.  

 The common intention implies pre arranged plan prior meeting of minds, 

prior consultation in between all the persons constituting the group.   

 In the instant case accused persons Palan Das and Dipali Das came to the 

place of the occurrence and assaulted the victims.   

 Manner in which the act was committed by the accused persons, clearly 

reflected their common intention.  

Considering the evidence on record, I am of the opinion that there is 

sufficient material on the record to hold the accused persons guilty under section 

323/34  IPC. 

Hence it is found that the guilt of accused persons is proved by the 

prosecution u/s 323/34 IPC beyond reasonable doubt.  

However none of the PWs stated that on the day of the incident accused 

persons Palan Das and Dipali Das used obscene words to Surendra Das and his 

son to their annoyance in furtherance of their common intention. Hence there is 

no material on the record to hold the accused persons guilty under section 

294/34 IPC.  
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ORDER 

 

In view of the conclusion made above I hold accused persons Palan Das 

and Dipali Das guilty of the offence u/s 323/34 I.P.C. and accordingly accused 

persons Palan Das and Dipali Das are convicted for the offence u/s 323/34 IPC. 

However accused persons Palan Das and Dipali Das are acquitted for the offence 

u/s 294/34 IPC and set at liberty forthwith. 

Taking into consideration the fact of the case, the nature and gravity of 

the offence and in order to deter the accused from commission of same nature of 

offence in future and as the offence is committed against a woman, I am of the 

opinion to not to give the benefit of section 3/4 of the Probation of the Offenders 

Act 1958 to accused persons Palan Das and Dipali Das. 

I have also heard accused persons Palan Das and Dipali Das on the 

question of sentence.  

Keeping in view the nature and circumstances of the case, convict 

persons Palan Das and Dipali Das sentenced to pay fine of Rs. 1,000/- only i/d to 

S/I for 10 days for the offence committed u/s 323/34 IPC. 

A copy of the judgement be furnished to convict persons Palan Das and 

Dipali Das free of cost.  

The bail bond of convict persons Palan Das and Dipali Das are extended 

for a further period of 6 months from today as per provisions of Section 437A, 

Cr.P.C as amended up to date.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 20th day of July , 2016. 

 

 

  

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 
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Appendix:- 

 

1. Prosecution witnesses  

PW1 Surendra Das 

PW 2 Tarun Devnath 

PW 3 Sukumar Das 

PW 4 Rakhal Devnath 

PW 5 Bipin Saikia 

PW 6 Dr. Jatin Nath 

CW 1 Dipak Das 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext. 1 FIR 

Ext 2 Seizure list 

Ext 3 Sketch Map 

Ext 4 Charge Sheet 

Ext5 Medical Report 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 

 


